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IN THE 


Uniteb States Court of Appeal* 
for file ©istrict of Columbia 


No. 7325 


Curtis Williams, Appellant, 

v. 

American Employers’ Insurance Company, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia. 

BRIEF FOR APPELLEE 

Appellant is seeking to have set aside here decree 
of the court below vacating an award of workmen’s 
compensation filed by the deputy commissioner in his 
favor. 

The entire transcript of proceedings before the 
deputy commissioner, (R.14-136) who is not an ap¬ 
pellant herein, has been brought up as part of the 
record. 

Statement of Facts 

The appellee, American Employers’ Insurance 
Company, pursuant to the provisions of an Act of 
Congress approved March 4, 1927 (44 Stat. L. 1424) 
known as the “Longshoremen’s and Harbor Workers’ 
Compensation Act,” which was made applicable to 
certain employments in the District of Columbia by an 
Act of Congress approved May 17, 1928 (45 Stat. L. 
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600) hereinafter referred to as the “D. C. Workmen’s 
Compensation Act,” had issued a policy of insurance 
to George Mandes and Louis Harris, trading as the 
Root Pop Bottling Works, to secure the payment of 
compensation in case of injury or death of the em¬ 
ployees of said Root Pop Bottling Works arising out 
and in the course of their employment. One William 
A. Myles was employed by the Root Pop Bottling 
Works as a driver-salesman and his route for the sale 
and delivery of bottled soft drinks was known as the 
“Solomon’s Island Route” going from Washington, 
D. C. to Solomon’s Island, Maryland, and return. Al¬ 
though the driver-salesmen were not authorized to 
employ jumpers or helpers on the soft-drink trucks, 
William A. Myles had employed the appellant, Curtis 
Williams, and personally paid him for his services 
as jumper or helper. On July 22, 1937, said driver- 
salesman William A. Myles had made his last delivery 
of soft drinks at St. Leonard’s, Maryland, and at the 
same time, he concluded the purchase of a certain 
Hupmobile automobile for the use and pleasure of 
himself and family, for which he had been negotiating. 
There is no contention that this automobile was in 
any wise connected with the business and purposes of 
the Root Pop Bottling Works, or with either George 
Mandes or Louis Harris, owners thereof. On that 
date, the appellant Curtis Williams got into the pleas¬ 
ure automobile so purchased by William A. Myles at 
St. Leonard’s, Maryland, either at his own instance, 
or at the request of said Myles, and started to drive 
said automobile to Seat Pleasant, Maryland, where 
William A. Myles lived with his family. William A. 
Myles had just previously driven off in the soft-drink 
truck of the Root Pop Bottling Works. After travel¬ 
ing on the state highway to a point about 30 miles 
from the District of Columbia, the appellant Curtis 
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Williams had a collision with another automobile re¬ 
sulting in an injury to his left arm and the ultimate 
amputation thereof. On September 3, 1937, the ap¬ 
pellant filed his claim for compensation and medical 
benefits under the compensation statute. 

At the first hearing before the Deputy Commissioner 
the appellee controverted the claim on the grounds 
that no master-servant relationship existed between 
appellant and the Root Pop Bottling Works and 
further that appellant’s injury was not sustained in 
the performance of any duties arising out of and in 
the course of his employment. 

On April 20, 1938, the deputy commissioner issued 
a compensation order (R-9) finding as a matter of 
fact— 

“that at the said time the claimant herein, while 
performing service as a helper or jumper for the 
employer, sustained personal injury * * * and 
that the injury arose out of and in the course of 
employment; * * *” 

The appellee thereupon under Section 21 (b) of the 
D. C. Workmen’s Compensation Act filed its bill of 
complaint (R-l) in the court below asking for a trial 
de novo upon the jurisdictional question of the master- 
servant relationship at the time of the injury to Cur¬ 
tis Williams on July 22, 1937, and for injunctive re¬ 
lief on the ground that the employee was not injured 
while performing services arising out of and in the 
course of his employment by the Root Pop Bottling 
Works. Appellee^intervenor below, and the Deputy 
Commissioner, defendant below, filed their answers 
(R-137) to the bill of complaint. Appellee, plaintiff 
below, thereupon filed a motion for judgment on the 
pleadings under Rule 12 (c) of the new rules of Fed¬ 
eral Civil Procedure. By agreement, the court below 
first considered the question of whether or not the 
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injury had been sustained while engaged in the per¬ 
formance of services arising out and in the course of 
employment. After reviewing the evidence in the rec¬ 
ord before the deputy commissioner, the learned jus¬ 
tice decided that (R-140)— 

“Without regard to the question whether the 
new Rules of Civil Procedure apply to this case 
so as to authorize a motion by the plaintiff for a 
judgment on the pleadings, treating the motion as 
the setting of the case upon the request of the 
plaintiff for a hearing on bill and answer, I think 
that the plaintiff is entitled to a decree. I find 
no evidence in the record of the hearings before 
the assistant commissioner to sustain his findings 
that the defendant Williams was injured in the 
course of his employment, and it would be a fruit¬ 
less waste of time to have any further hearing of 
this case. ,, 

In view of that conclusion, the court did not deem it 
necessary to pass upon the question of a trial de novo 
on the jurisdictional point of master-servant relation¬ 
ship but entered a decree (R-141) on December 9,1938, 
adjudging the compensation order of April 20, 1938, 
not to be in accordance with law and permanently en¬ 
forcing and restraining the enforcement thereof, in 
whole or in part. This appeal resulted. 

Question Presented 

The sole question presented by this appeal and 
raised below by the appellee— 

Was the finding of the Deputy Commissioner that 
Curtis Williams sustained personal injury on July 22, 
1937, while performing service as a jumper or helper 
for the Root Pop Bottling Works supported by any 
evidence and therefore in accordance with law? 



5 


Section of the Compensation Act Involved 

Section 2—(2) The term ‘injury’ means acci¬ 
dental injury or death arising out of and in the 
course of employment and such occupational dis¬ 
ease or infection as arises naturally out of such 
employment or as naturally or unavoidably re¬ 
sults from such accidental injury, and includes 
an injury caused by the willful act of a third per¬ 
son directed against an employee because of his 
employment. (Italics supplied) 

ARGUMENT 

Appellant bases his right to have this court reverse 
the decree below upon the erroneous assumption that 
an employer under the compensation law is required 
to pay compensation and to provide medical benefits to 
every employee injured during the course of employ¬ 
ment, no matter what type of services he may be ren¬ 
dering at the time and ignoring the relationship of 
those services to the nature of the business of the 
employer. The only condition that appellant imposes 
to secure liability under the compensation statute is 
that directions to perform the services being rendered 
by the employee at the time of his injury shall be 
given by a supervisor or foreman or representative 
of the employer. Such is not the law. 

L The Employee Was Performing No Services Arising 
Out of His Employment 

The facts surrounding appellants’** injury are, with¬ 
out substantial exception, wholly uncontradicted in the 
record of the evidence adduced before the deputy com¬ 
missioner on March 4,1938. 

In the compensation order filed April 20, 1938, 
the findings of the deputy commissioner himself show 
that the appellant Curtis Williams was not engaged in 
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any duties connected with his employment by the 
Root Pop Bottling Works as a jumper or helper. Such 
findings are as follows: (R-10) 

“* * * that on the return trip from Solomon’s 
Island to St. Leonard’s, which was the next point 
of delivery, Myles stopped to procure a pleasure 
car which he had contemplated purchasing; that 
from that point to St. Leonard’s a distance of 
approximately three miles, the claimant drove the 
truck at the request of Myles while the latter 
drove the pleasure car; that at the next stop, St. 
Leonard’s which was the last delivery point, 
Myles met the owner of the car and consummated 
the purchase of the car; that Myles took over the 
driving of the truck and instructed the claimant 
to drive the pleasure car to his (Myles) home at 
Seat Pleasant, Maryland; that Myles proceeded 
with the truck and that the claimant followed a 
short distance behind him in the car which Myles 
had purchased; that somewhere along the direct 
route back to Washington at approximately 4:30 
P.M. the collision and injury occurred; # 

Upon those findings of fact, the deputy commissioner 
reached the erroneous conclusion that Curtis Williams, 
was performing service as a jumper or helper for the 
Root Pop Bottling Works, and sustained an injury 
which arose out of and occurred in the course of his 
employment in coming back to Washington in an auto¬ 
mobile provided by Myles. 

It is true that Curtis Williams at the time of his 
injury was driving a pleasure car at the request of, 
or with the approval of, Myles but the purchase of 
that pleasure car had no connection with the business 
of the Root Pop Bottling "Works and the operation of 
that pleasure car was the performance by Curtis Wil¬ 
liams of no duty connected with the sale and/or deliv¬ 
ery of bottled soft drinks for the Root Pop Bottling 
Works-. 
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II. Pertinent Parts of Testimony 

The appellant himself testified— 

(R.-21) 

A. Bill Myles is the man I was employed by. 

Q. Who does Bill Myles work for? 

A. He works for the Root Pop Bottling Com¬ 
pany. 

• • # 

A. Well, on the way back he told me that he 
was going to get this car, and so he stopped in— 

Q. (Interposing) “This car.” Which car are 
you speaking of? 

A. The car that he bought from the fellow down 
there. The first name was Claude. I don’t know 
his last name. So, when he bought this car— 

Q. (Interposing) Had Mr. Myles ever said any¬ 
thing to you about this car in question before? 

A. The week before he told me he was going to 
buy this car and he wanted me to drive it up for 
him. 

• • • 


(R.-23) 

Q. On this day before the accident occurred, 
had you and Mr. Myles made any plans as to what 
you would do when you reached town? 

(R.-24) 

A. We was going to take the car to his house. 
He was going on in with the truck and I was going 
to. get on the truck when we got in town and go in 
and help load up for the next morning. 

Q. You were to leave the car at his house, he 
following you with the truck, to take you from 
there back to the plant, to load the truck for the 
next day? 

A. Yes, sir. 

Q. Who hired you? 

A. Bill, he hired me. 
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(R.-37) 

Q. Where was your last sale made after you left 
Solomon’s Island? 

A. The last sale—I don’t know the name of the 
little place. 

Q. Approximately where was it with relation 
to Solomon's Island? 

A. It was on the other side of Prince Freder¬ 
ick, on this side of Prince Frederick. 


(R.-38) 

Q. And that was at the point of your last de¬ 
livery. just north of Prince Frederick? 

A. Yes, sir. 

• • • 

(R.-44) 

Q. When you got there you both got out? 

A. Yes, sir. 

Q. Where did Mr. Myles see Mr. Jones? 

A. Mr. Jones was across the road at the lumber 
mill, working there. 

• • • 

(R.-45) 

Q. What did he do after he got up to this little 
lunch room? 

A. He finished serving the stop there and he 
gave me the car and took the truck. 

Q. Was that the last stop that you were going to 
make? 

A. Yes, sir. 

Q. This last stop, at the lunch room, when you 
and Mr. Myles had the truck and the pleasure 
car, and he gave you the pleasure car and took 
the truck, was the last stop for any delivery pur¬ 
poses before you returned to Washington? 

A. Yes, sir. 

• it 

(R.-46) 

Q. Was Mr. Myles buying this automobile for 
himself? 
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A. Yes, sir. 

• • • 

(R.-47) 

Q. Did you have a driver’s license? 

A. No, sir. 

• • • 

(R.-56) 

Q. Now, at the time on July 22nd when Mr. 
Myles told you to take the car that he had pur¬ 
chased or was about to purchase and told you to 
give him the truck—where did he tell you he was 
bound for? 

A. Bound for his home, in Seat Pleasant. 

Q. In other words, you were not going back to 
the plant that night to reload for the next day? 

A. "We was going back to the plant, after we 
was going to take the car to his house and leave 
it. 

Q. You were going to his house first? 

A. Yes, sir; and then we was going to get on 
the truck and come to the plant. 

William A. Myles testified— 

(R.-69) 

Q. Did the Root Pop Bottling Works direct you 

to hire Curtis Williams or to hire anybody to help 

vou in connection with the truck and the deliverv 

* 

and the sales that vou made for them? 

A. No, sir. 

» # # 

(R.-70) 

A. Just before I reached St. Leonard’s, between 
Lusby and St. Leonard’s, I stopped at Mr. Jones’ 
house. 

Q. Tell us who Mr. Jones is? 

A. Mr. Jones I bought the car from. 

• • # 

(R.-71) 

Q. And what happened there? 

A. Well, we called Claude on the ’phone at St. 
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I 

Leonard’s and made arrangements with him as to 

my taking the car. 

• • • 

Q. What did you do at St. Leonard’s? 

A. I told Jones that the radiator seemed to boil 
over on me and he said it just needed water; and 
I told him about a few incidentals that I noticed 
about the car. 

• • • 

(R.-72) 

Q. Did you see Mr. Jones in person at St. Leon¬ 
ard’s? 

A. Yes, sir. 

Q. Did you make any payments or arrange¬ 
ments for payments at that time? 

A. Yes, sir. 

Q. What did you do? 

A. I paid him $10 and I agreed to pay him $10 
a week. 

• • • 

(R.-73) 

A. Well, while I was talking to Mr. Jones, of 
course, I called Curtis, Slim, and I told Slim to 
get into the car and I started it. 

Q. To which car are you referring now? 

A. I mean the car I was making negotiations 
for, you know. I just pushed it in reverse gear 
and went ahead in the car, like we were driving 
the car out, and then Curtis said he would drive 
it up for me. I said “All right.” And from then 
on I drove my truck and Slim drove my car. 

Q. When you say Slim you refer to Curtis? 

A. Yes, sir, I refer to Curtis. 

• • • 

(R.-74) 

A. He was to take the car to my house. 

A. He was to take the car to my house? 

Q. Where were you living? 

A. Seat Pleasant. 
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(R.-76) 

A. He was to take the car to my house and then 
whatever he wanted to do from then on, that was 
his business; that was his business, because when¬ 
ever I got into the plant there were always boys 
hanging around, wanting to make a dime, to help 

you unload. 

• • • 

(R.-91) 

Q. Now, when you went down to get this truck, 
or rather, to get this private car, what arrange¬ 
ments had you made for bringing it back? 

A. I had not made any arrangements. 

• • • 

Q. Do you remember speaking to Williams the 
week before and telling him you were going to buy 
that car? 

A. I remember talking to Williams and saying 
I had in mind buying the car, if I could say that. 

Q. Buying this specific car? 

A. Not that specific car, just a car that would 

carry my wife and children around on Sundays. 

• • • 

(R.-92) 

Q. And your testimony is that Curtis was to 
take the car directly to your home and from there 
to go to his home or wherever he wanted? Is that 
correct? 

A. Yes, sir. 

• • • 

(R.-95) 

Q. Mr. Myles, did you have any authority from 
Mr. Mandes or any other person, route agent or 
other, to permit a jumper or assistant to drive 
your car at any time? 

A. No, sir. 

• • • 

(R.-98) 

Q. The car that you had purchased and which 
Slim was driving for you—was it purchased for 
your own pleasure? 
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A. Yes, sir. 

Q. Did it have anything to do with the Boot 
Pop Bottling Works at all? 

A. No, sir. 

• • • 

(R.-102) 

Q. When you started back to Washington, after 
you started to Washington, from St. Leonard’s, 
when you took the truck and Mr. Williams was in 
the car, did you have any intention of going back 
to the plant! 

A. Yes, sir; I was going to Washington. 

• • • 

Q. What did you tell Williams to do? 

A. To take my car to my house. 

Q. And then what? 

A. Then it was up to him and he could go on 
about his business. I could get somebody up at the 
plant to help me unload. 

Q. Wasn’t that part of his duty, to help you 
unload? 

A. Yes; but he was bringing the car up for me 

and that throwed him out of the way. 

• • • 

Mr. George Mandes, one of the owners of Root Pop 

Bottling Works testified— 

(R.-105) 

Q. Does your company employ jumpers or help¬ 
ers on the trucks? 

A. No, sir. 

Q. You have no such employees on your pay¬ 
roll? 

A. No, sir. 

• • • 

(R.-107) 

Q. Did the company have any authority or any 
supervision or any direction over Curtis Williams 
during the time that he was in the employ of Mr. 
Myles? 

A. No; we had nothing to do with him. 
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(R.-121) 

Q. What is your attitude or the attitude of your 
company with respect to the hiring of the helpers 
or jumpers by the truck drivers? 

A. We tell the drivers always not to hire help¬ 
ers, because when they hire helpers they don’t 
look after the business like the drivers do them¬ 
selves and because the money which they are 
going to pay out for helpers they can use it them¬ 
selves. We always tell the drivers that. 

A careful examination of the above evidence and 
of the remainder of the record before the deputy com¬ 
missioner fails to disclose any fact to support a find¬ 
ing that the appellant Curtis Williams was performing 
some duty arising out of and in the course of his em¬ 
ployment by the Root Pop Bottling Works. 

m. Injury Must Be Sustained in Course of 
Employer’s Work 

It is uncontradicted that the appellant was driving 
a pleasure automobile, purchased by William A. Myles 
from Claude Jones at St. Leonard’s, Maryland, for 
his own use and for the pleasure of his family, and 
that he was injured in taking that pleasure automobile 
to Seat Pleasant, Maryland. The purchase, ownership 
and operation of that automobile however had no con¬ 
nection with the business or purposes of the Root Pop 
Bottling Works. The injury therefore could not have 
been sustained in the performance of any service re¬ 
lated to that business or remotely benefiting that 
concern. 

The leading case on the limitation of the scope of 
the master’s responsibility for the acts of the servant 
and equally applicable to the compensation law is 
Standard Oil Company v. Anderson, 212 XT. S. 215,221, 
29 Sup. Ct. 252,53 L. Ed. 480. In this case, a winchman 
in the general service of the Standard Oil Company 
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was furnished by the company to a master stevedore 
under contract with it to load a ship with oil. The 
winchman, in operating the winch, depended upon sig¬ 
nals to be given by the employee of the stevedore to 
determine the proper time for hoisting and lowering 
the cargo. The negligence charged was that a draft 
of cases had been lowered before receiving the signal. 
The court held that the power, the winch and the winch- 
man were those of the company and that the company 
did not furnish them but furnished the work they did 
to the stevedore; and that this work by the company 
was its own work, by its own instrumentalities and ser¬ 
vant under its control. In so deciding, however, the 
court used this language: 

“The servant himself is, of course, liable for the 
consequences of his own carelessness. But when, 
as is so frequently the case, an attempt is made 
to impose upon the master the liability for those 
consequences, it sometimes becomes necessary to 
inquire who was the master at the very time of the 
negligent act or ommission. One may be in the 
general service of another, and, nevertheless, with 
respect to particular work, may be transferred, 
with his own consent or acquiescence, to the ser¬ 
vice of a third person, so that he becomes the 
servant of that person with all the legal conse¬ 
quences of the new relation. 

• • • 

“To determine whether a given case falls within 
the one class or the other we must inquire whose 
is the work being performed, a question which is 
usually answered by ascertaining who has the 
power to control and direct the servants in the 
performance of their work. Here we must care¬ 
fully distinguish between authoritative direction 
and control, and mere suggestion as to details or 
the necessary cooperation, where the - work fur¬ 
nished is part of a larger undertaking.” 
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“In many of the cases the power of substitution 
or discharge, the payment of wages and other 
circumstances bearing upon the relation are dwelt 
upon. They, however, are not the ultimate facts, 
but only those more or less useful in determining 
whose is the work and whose is the power of 
control.” 

In Denton v. Yazoo & Mississippi Valley Railroad 
Company, et aL, 284 U. S. 305, 52 Sup. Ct. 141, 76 L. 
Ed. 310, the petitioner Denton, a U. S. railway postal 
clerk, sustained an injury due to the alleged negligence 
of one Hunter, a porter in the general service of the 
two railroad companies named as respondents. Hunter 
was hired and paid by one company. At the time of 
the injury he was engaged in loading U. S. mail into 
a mail car, under the direction of a U. S. postal trans¬ 
fer clerk, and was not, as to that work, under the di¬ 
rection and control of either of the railroad compan¬ 
ies. Denton sued both companies and Hunter, as their 
servant, and obtained a judgment. Reversal of that 
judgment was affirmed. The court said: 

“Whether the railroad companies may be held 
liable for Hunter’s act depends not upon the fact 
that he was their servant generally, but upon 
whether the work which he was doing at the time 
was their work or that of another, a question de¬ 
termined, usually at least, by ascertaining under 
whose authority and command the work was being 
done. • * * This rule is elementary and finds sup¬ 
port in a large number of decisions. • • •” 

See also Linstead v. Ches. <£ Ohio Ry. Co., 276 U. S. 28; 
Hull v. Philadelphia & Reading Rwy. Co., 252 U. S. 475. 

In the case of Hartford Accident & Indemnity Com * 
pany v. Addison, 93 Fed. (2d) 627, 629, the court said: 

“Under the Texas Comp. Law, Rev. St. Tex, 
1925, art. 8309, Par. 1, an injury is compensable 
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only when sustained in the course of the servant’s 
employment, which must have to do with the work 

or business of the employer sought to be charged.” 

• • • 

“In determining whether at the time of his in¬ 
jury, Addison was Younger Bros, employee, or 
had temporarily become Sinclair’s employee, the 
ultimate and decisive test is who had the power 
to direct and control the employee in the perform¬ 
ance of his work at the time of the injury, having 
in mind the distinction between authoritative con¬ 
trol on the one hand, and mere supervision or 
suggestions as to the details of the work' to see 
that it is performed according to the contract, on 
the other. * * *” 

See also Craige v. Austin Powder Company, 87 Fed. 
(2d) 664, 665, in which a merchant engaged a truck 
owner to make deliveries and the truck driver em¬ 
ployed by the truck owner negligently caused an in¬ 
jury, the question presented was whether the driver 
was the servant of the merchant or of his immediate 
employer as an independent contractor. The court said: 

“• • • we see nothing in the facts in the instant 
case to justify the conclusion that the driver of 
the truck involved in the accident was subject to 
the control or the right of control of the powder 
company with respect to his conduct in the per¬ 
formance of his duties. On the contrary, it is 
clear that he was employed and paid by Caudill 
and was subject only to his directions and control 
in the course of his independent transfer 
business. * • 

See also Christianson v. Western Pacific Packing Com¬ 
pany, 24 Fed. Suppl. 437, 439; Mendel v. Fort Scott 
Hydraulic Co., et al., 147 Kan. 728, 78 P. (2d) 874. 

This court in a case involving an automobile acci¬ 
dent in which it was sought to- impose liability upon 
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a master for the servant’s negligence, Lucas v. Fried¬ 
man, 58 App. D. C. 6, 24 Fed. (2d) 271; said: 

“• • • The master is liable for the act of his 
servant within the scope of his employment but 
he is not liable for an act done without his au¬ 
thority and outside the scope of his employ¬ 
ment. • • •” 

In order to apply the provisions of the D. C. Work¬ 
men’s Compensation Act to any given case, there must 
be a showing that the injuries sustained arose out of 
and in the course of employment. 

In Wimmer v. Hoage, 67 App. D. C. 128,129, 90 Fed. 
(2d) 373, this court, in affirming an order rejecting a 
claim for compensation because the injury did not 
arise out of the employment, said: 

“• * * It has been said, and we think correctly, 
that the causative danger and the injury must be 
incidental to the character of the business and 
not independent of the relation of master and 
servant. In other words, the injury, to be com¬ 
pensable, must arise out of a risk connected with 
the employment and flowing from it as a rational 
consequence. McNichol’s Case, 215 Mass. 497,102 
N. E. 697, L. R. A. 1916 A, 306.” 

“• * • But in this case we have no occasion to 
go farther than to say that if an employee in a 
state of intoxication leaves the course of his em¬ 
ployer’s business, even momentarily, and while 
engaged in a mission of his own is assaulted either 
with or without justification, the resulting injury 
is not covered under the term—injuries arising 
out of and in the course of his employment.” 

In Ayers v. Hoage, 61 App. D. C. 388, 389, 63 Fed. 
(2d) 364, this court said: 

“An injury ‘arises out of’ the employment 
within the meaning of the Compensation Act when 
it occurs in the course of the employment and as 
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the result of a risk involved in or incidental to the 
employment or to the conditions under which it is 
required to be performed. The mere fact that the 
injury is contemporaneous or coincident with the 
employment is not a sufficient basis for an 
award. • # 

In Morgan v. Hoage, 63 App. D. C. 355, 357, 72 Fed. 
(2d) 727, this court held: 

“In our opinion the Deputy Commissioner was 
right in holding that the injury sustained under 
these circumstances did not occur in the course 
of the deceased’s employment. He was not at the 
time of the occurrence performing any service 
which he was required to do by virtue of his 
employment. • • •»» 

It is true that acts done by an employee not strictly 
in the line of duty, or in disobedience of orders, have 
been held to come within the compensation law, but 
those acts must have been done in furtherance of or to 
the benefit of the employer’s business. See Capital 
Transit Company v. Hoage, 65 App. D. 0. 382; Mobile 
Liners, Inc. v. McConnell, 220 Ala. 562, 126 So. 626, 
627; Flint Motor Company v. Industrial Commission, 
168 Wis. 436, 170 N. W. 285; Hartz v. Hartford Fi¬ 
nance Co., 90 Conn. 539, 97 A. 1020, Schneider’s Work¬ 
men’s Compensation Law, page 734 et seq. 

In the present case, the facts disclose that Curtis 
Williams was not performing any duty in furtherance 
of the business of the Root Pop Bottling Works but 
had left the course of his employer’s business to un¬ 
dertake the performance of a service solely for the 
purposes of Williams A. Myles. The fact that said 
Myles was also employed by the Root Pop Bottling 
Works clothes him with no authority to direct the 
performance of acts by Curtis Williams wholly outside 



the scope of employment and the performance of du¬ 
ties incidental to the business of the Root Pop Bottling 
Works, so as to bind the employer. 

IV. Appellant’s Authorities Distinguished 

Appellant in his brief has cited certain cases which 
we have examined and find to be easily distinguishable 
from the present case both on the facts and on the law. 

In the Threlkard Commissary Case (page 7 of ap¬ 
pellant’s brief), the court said: 

(p. 483) “* * * The sole purpose of this trip 
to Soda Springs was to procure articles to be 
used in the operation of the business of his em¬ 
ployer * * * (p. 484) * * * if Kee Ong had been 
sent on an errand to obtain a supply of tobacco 
or other merchandise for the personal use of the 
cook’s crew which had no connection with the 
operation of the commissary, a different case 
would be presented. ' * 

In the Engels Mining Company Case (page 9), the 
safety engineer was directed by the company’s super¬ 
intendent to assist in taking care of the company’s 
employees during an influenza epidemic and contracted 
the disease which was held compensable because his 
services although outside his regular duties were of 
benefit to the employer. 

In the Oklahoma General Power Company Case 
(page 9), the employee was injured while driving one 
of his employer’s trucks in accordance with directions 
to report to his employer’s office. 

In the Stakonis Case (page 9), the employee was in¬ 
jured while riding in his employer’s truck en route to 
an annual picnic given by the employer and for which 
regular wages were paid during attendance. The court 
said: 
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“An injury arises in the course of employment 
when it takes place (a) within the period of em¬ 
ployment, (b) at a place where the employee may 
reasonably be, and (c) while he is reasonably 
fulfilling the duties of employment or doing some¬ 
thing incidental to it. (citing cases)’’ 

In the Guerise Case (page 10), a workman on a road 
building job was instructed by the foreman to ride 
home in the employer’s truck and fell out receiving an 
injury. 

Based upon the authority of these cases, appellant 
makes the broad assertion that any act done by an 
employee, if done in good faith and at the direction 
of a superior, arises out of and in the course of the 
employment without regard as to the nature of the 
act and its relationship to the business of the em¬ 
ployer. We submit that such is not the principle of 
law with reference to the master-servant relationship 
and that the authorities are unanimously opposed to 
such a rule. 

The appellant makes the further statement that if 
any evidence in the record, “however meager,” sup¬ 
ports the findings of the deputy commissioner, the 
courts will not review the same. It is true that the 
courts will not disturb the findings of the deputy com¬ 
missioner or weigh the evidence or draw different in¬ 
ferences than those reasonably taken by the deputy 
commissioner, provided there is substantial and com¬ 
petent evidence to support those findings. New Amster¬ 
dam Casualty Company v. Hoage, 60 App. D. C. 40, 41, 
46 F. (2d) 837; Maryland Casualty Company v. Law- 
son, 101 F. (2d) 732, 733; Whitfield v. Hoage, 71 F. 
(2d) 690, 63 App. D. C. 237; Fulton v. Hoage, 77 F. 
(2d) 110, 64 App. D. C. 288; and Consolidated Edison 
Inc. et al v. N. L. R. B. (decided by the U. S. Supreme 
Court December 5, 1938), 59 Sup. Ct. 206, 216. 
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V. Doctrine of Equitable Estoppel Not Applicable 

Appellant in the second point in his brief attempts 
to assert the doctrine of equitable estoppel against the 
employer and insurance carrier but inasmuch as the 
remedy and procedure covering the rights of employ¬ 
ees who are injured in the course of certain employ¬ 
ments in the District of Columbia are governed and 
controlled by statute, we submit that this doctrine is 
not applicable even though there wae- grounds other¬ 
wise for its application to the facts of this case. Equi¬ 
table estoppel is estoppel by misrepresentation and is 
only applied in those cases where to refuse would be 
manifestly unjust and unfair. It is a protective rule and 
not an offensive weapon. In the present case, appellant 
had a full hearing upon his claim and had his rights 
determined by the deputy commissioner under the 
statute. The compensation law provides— 

Sec. 23 (a) In making an investigation or in¬ 
quiry or conducting a hearing the deputy com¬ 
missioner shall not be bound by common law or 
statutory rules of evidence or by technical or 
formal rules of procedure, except as provided 
by this Act; but may make such investigation or 
conduct such hearing in such manner as to best 
ascertain the rights of the parties. • • •” 

Appellant attempted to assert this doctrine in support 
of his claim at the first hearing before the deputy com¬ 
missioner in order to prevent the employer and/or the 
insurance carrier from opposing the claim, but the 
deputy commissioner refused to consider the objection 
by appellant on these grounds. There is absolutely 
nothing in the facts of the case as disclosed by the 
proceedings to justify the application of equitable 
estoppel against the appellee. 
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CONCLUSION 

It is our contention that Curtis Williams, in leaving 
the course of his employment as a jumper or helper 
on the soft-drinks delivery truck of the Root Pop 
Bottling Works after the last delivery had been made 
at St. Leonard’s Maryland, and in attempting to drive 
the pleasure automobile purchased by William A. 
Myles for the use of his own family to Seat Pleasant, 
Maryland, where Myles lived, was not engaged in the 
performance of any duty incidental to his employment 
by the Root Pop Bottling Works and that the injury 
sustained on July 22,1937, did not therefore arise out 
of and in the course of his employment by the Root 
Pop Bottling Works. 

In the Anderson Case, supra, the United States Su¬ 
preme Court said: 

“The master’s responsibility cannot be ex¬ 
tended beyond the limits of the master’s work. 
If the servant is doing his own work or that of 
some other, the master is not answerable for his 
negligence in the performance of it.” 

We therefore submit that the decree of the court 
below should be affirmed. 

Respectfully submitted, 

Norman B. Frost, 

Frank H. Myers, 

Frederic N. Towers, 
Attorneys for Appellee . 
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In Ayore *v» Hoeae* 01 App* 8 # o* 886, page 17, ocmpeaietien was denied foaj 
twbereuloele oontraotod by too eppellant, tho Court hold in pert, end this lo 
oltod by appdleot 

"Tho more foot toot too Injury lo eontaoporanooiui or coincident 
with tho employment lo not o sufficient baolo for an award*" 

Thlo lo of oouroo good law* juot booanoo a nan night ho afflicted with neaoloa 

er a similar dlooaoo dooo not alone noon that ho la entitled to compensation 

from n company by Which ho night bo employed* 








In Maraan «r- Beams. 09 #ppl D. 0. 990, oited * 20# ocmpanaation m 
uMi 97 tha (MidinVi wife bMiuH h# was *ot by a diagruntlad lodge motear «i 
ha got In hit ear In front of hi a hone in Oh try- Oho# to go to work at tho Lodga 
Hall at 4th and PenneylTania Avenue, 3. B. Hit Court thoro hold, properly, 
that th# Injury aroo# out of but not in tha oouree of hi# employment. 

Htithor of th# two isnediately foregoing euw ar# in point. 

Th# #a#«# #it#d on pag# 18 1 Capitol Traaait Oo. «r» Hoao. 09 4pp. 0« 0. 

8M| mm* ito*w x m. «r» imwmU. no ai». mu im °n ,-r Mwt» 


oa».. ies n*. is# i flBja «&» na an w "*"r °tr - *° °«»* 889 i «• » u •«- 

r##t§ sene of tho ar# oit#d by app#Uant in his bri#f. in Hhrtn Hartford 

yinowo# Oo.. supra, th# Oourt said in oanaantlng on an aaiployo# injured whil# 

doing an a#t outald# th# ###p# of hi# usual worki 

•4 ml# of law whi#h put suoh an alloys# outsids hi# usual 
•our## of employment and so deprived bln of his rlgtt to eon- 
pMuattM U» am in far euff.r^, ami# wuash^«Bwar *na^l°T- 


Infulnoss and promote sloth and iteotivity in m 

&f^£gj^&sssi foisw 

j all of the work, would in tins #rlrolo th# in* 
(underscoring supplied) 


This is on# of th# wary points tha appsllant has b##n trying to aaphasis# 
and bring to th# 0ourt , s attention as foroitly as possibls. Th# languag# of 
th# Oourt abowa is most oogont and will not b# attempted to b# improved uponj 

I 

however# if wo go a littl# furthsn if ovary employee would question each or* 

L ■ vV 

dor given him by his superior on ths ground that th# work was not his to d# or 

* V, 

I that th# superior ted no right to give ths ordl? wo would wary quiokly and most 
I #ff##tiwoly teastring and stifl# th# world of busings# teoso suoo#ss and dig* 
patch is prsdioatod largoly on th# cb#diono# of minor amployoss. If an employ 
## did question his sup#rior f s authority hit long would h# lastt 

I 

; On pag# 10 is th# statesmnt that "♦♦♦th# fast that said Mylaa was also 
! amployod by th# Boot Fop Bottling Company olothos him with no authority t# 

j diroat th# p#rformana# of acts by Curtis *iUi«na wholly outsid# th# stop# of 

• v *. - - 

1 .. *^/. . . • _ • *, f . 

employment and th# psrformano# of duti#s incidental to th# business of th# 

I ' ; v ’ tj 1 «v ■ 

. Root Foy Mttln Werka, nuto hint tho wpl»y*r”. This ototmnt te hardly 

| 

#orr##t in wi«w of th# testimony (R-€7, 70, 107) by tho witnesses (two of thmi 


^ presented on behalf of appslloo) as to ths oontrol of Kyles over ths sets of 
VlUimas. 






Ob page is an unsuccessful attempt to diitlngultfc appellant*a author!- 
tlaa whloh, la view of the original brlof filed «a appellant 1 ■ behalf, it la 
! fait it la unnecessary to enswer* 


Oa page 00 the statement la attributed to mpallants "♦♦♦that if any er- 

meagtr, 

ldeaee in the record, however/ support a the find lags of the Deputy Commissioner 
the Oeurte will net review the same". That ate tenant eannot be found in appal* 
lent*a brief as it la obviously not the law) however, appellant did state, oa 
pages 8 , 4 and 0 of his brief thati "if any eridiaoe, however meager, reasonably 

supports the findings they are not revlewable" and oited in support thereof 71 

* 

0, It 1806-94 which says verbatims 


"When findings of foot are made by an arbitrator, or referee, 
and reviewed by the department, board or oonalssloa, sueh find* 

Inge, upon review by a judicial tribunal, are conclusive when 
there ie any competent, conflicting, controverted, disputed, 
legitimate, legal, natural, rational, reasonable, substantial, 
warrantable evidence, direct or circumstantial, however meager. 
reasonably in support thereof, or tending to support ihe ttnt- 
lngs, w ". (underscoring supplied) 

appellee then goes on to say the courts will not disturb the commissioner's 
! findings if there is substantial and competent evidence to support them, and 
I cites several caseej this la of oouree not thi law. In Wow Amsterdam Oaa. Co* 
Hoagf * 60 App. D. O, 40, cited page 80, the Court holds ...(to the effect) 

I 

"♦♦♦that the presumption, that thi claim for ooapcnaatlon comae 
under the act upon proof of tha employer-employee relationship 
axle ting, must give way if substantial evidence to the contrary 
' la introduced and no othor evidence shown on bshalf of claimant* 

(appellant's owa words, not verbatim) 

In tha aaaa of Wh^tflsJLd *y* Hoag,, 08 ipp, D, o* 887, cited cm same page, 


there was the question of the proper inoreaso of earnings to aoorut to a minor 

aa found by tha commissioner, the Court acids 

"The findings of the deputy oonmlsslowr upon tha facta arc 
supported by substantial evidence. They era therefore final 
and conclusive, and cannot be reversed upon an appeal to the 
courts*" 

and tha Court further said (quoting from Powell -r- Hoege. 61 ipp, D * 0, 99 ), 


"The conclusion roaohod by ua as wall M by most of the oourts 
is that the deputy commissioner's findings of fa#t must be as* 
cepted as ecncluslvb 
boss irregularity in 



proas 



a before 


oc* unless there wee 
This 


ths effect of the decision of the S up wmm Court in Orowcil *v» 
****<*,• BO 8 V, 9* 88 , 76 L* 3d, 890," (underscoring supplied) 


In lulten -T* Hoags* 64 App* D. 0 * 800, cited by appellee, the Court salds 


"It is well established that tha findings of ths deputy com- 




raisaioner upon the faots in auoh a oaae ape final and con- 
oluaive when supported by competent evidence. The aot does 
not authorise the court to rewoigh the evidsnoe""whon more 
than one inference can be drawn for the.purpose of arriving 
at a different oonoiusion from the deputy ocmmlasioner ** 

(underscoring supplied) 

The citation (64 App, D, 0, £88) given for the foregoing oase is erroneous', 

that oitation being for Southern Ry« 0o» -v- Cartwright , which said in parti 

"Findings of fact by the commissioner, when supported by 
evidence, present no ground for reversal of hie order as 
not in aooordanoe with Jaw." 

la Md« Casualty Co. *v- Lawson . 101 F. (£d) 788, also cited page 80, the 
oourt merely said there vas substantial eridence to support the finding of fact 
of the commissioner as to one of the epouAds of appeal and that they wouldnlt 
oonsider it. 

The statement on page 81 that appellant interposed estoppel to prevent a 
defense against the claim la not correct} the appellant relied upon the rules 

I 

of practice before the Ocxanisslon as to the proper time to eontravert a claim. 
Neither is the Statement to the effect that th|Qonmissloner refused to aon* • 
8ider the question of estoppel, appellants briof (available at all tlaaa) as 
filed before the Commission urged the granting of compensation on several 

grounds} the Commissioner found for the appellant on the facts and did not 
pase on the others, 

********** 

Appellant feels that, while the foregoing pay go into too great detail, 
it was necessary in order to place everything bifora tha Oourt for ita con¬ 
sideration and to fully protect appellant** interests. Appellant further feels 

that the points and argument put forth on his bhhalf have not bean suocsssfully 
answered, 

CONCUtJS^ 

In oonoluding appellant wiehes to Iterate, regarding the correctness of 
the Commissioner's finding "that at the tint of injury he was on his way back 

f 

to town *** in aooordanoe with »he instructions of his superior", his citation ; 

(page 10, original brief) from Ouerise -v- & Panning Co,, 159 Atl, 815, 

816:___ 

"It me hie righ t, if not his duty to obey# There was no 



10 - 



_was no concern of 

TO DECIDE THAT QUESTION AT HIS PERU,," (underscoring and 
capitals supplied) 


And also to repeat the quote from the oase of Stakonle -v- Uhlted Adver¬ 


tising Corn** et il. 110 °oon* 884, 890, (9, original brief)* 

■•♦♦it ip not for the workman to question whether it is in 
furtheranee of the employer's business* A laboring man oug ht 
not to be obliged to inquire as to the power of Ms general 
manager io direot him to do different kinds of work, oonoeni- 
ina w&toh dlreotlone are given* " (underscoring supplied) 


In regard to the doe trine of estoppel that is applicable here it Is again 
•aid that equity demands of a pars cm consistency of oonduot* The Company 
clothed the appellant's superior with exclusive control of hie actions and full 
power to give him orders and directions, and they admitted the same under oath; 
they eannet now, either directly or lndlreotly, attaok the existnnoe of that 

authority or question the propriety of the order given or its oWdience. 

the appellant was only doing what he was hired to do —-obeying the order of 
his superior* 

It is respectfully submitted the Oourt should find for the appellant* 



Columbian Building, 
Washington, D* 0* 
Counsel for appellant* 


A oopy of the foregoing brief was 
mailed to Frank H* Myers, counsel 
for the appellee on ftmo 80, 1989, 


/&/ Rlohard L* Tedrow 
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